JUVENILE CLERKS MEET-UP:
WISCONSIN INDIAN CHILD WELFARE ACT
(WICWA)

November 12, 2025



PowerPoint & Materials

* https://wicciptraining.com/Resources

* Under Training Materials, see Juvenile Clerks Meet
Up


https://wicciptraining.com/Resources

Please note that the information contained in this
presentation is not meant to be construed as legal advice.

Any guidance provided should not override a judge’s decision
and authority.



Poll Question :
Have you ever handled

a case subject to ICWA /WICWA?



ICWA and WICWA

Indian Child Wisconsin Indian ICWA
Welfare Act Child Welfare Act Regulations
(ICWA) (WICWA)
Federal Law Codified ICWA Legally-binding
into State Statutes guidance
Enacted in 1978
Added additional ,
Effective
procedures and
.. December 12,
definition
2016
Enacted 2009




History: Boarding Schools
N

Part of federal policy in the late
19th and early 20th centuries.

Intended to assimilate Native youth:
“Kill the Indian in him, and save the

man.

Stripped Native American children
of their language, culture, and
customs.

In October 2024, President Biden
issued formal apology.
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Federally Recognized Tribes in Wisconsin

-4
0 Bad River Band of Lake Superior Chippewa

01 Forest County Potawatomi Community

0 Ho-Chunk Nation

0 Lac Courte Oreilles Band of Lake Superior Chippewa
0 Lac du Flambeau Band of Lake Superior Chippewa

o Menominee Indian Tribe of Wisconsin Stockbridge- Aafkd

g~ sMunsee

o Oneida Nation G

v St. Croix

o Red Cliff Band of Lake Superior Chippewa . 7 I wﬂa
0 Sokaogon Chippewa e |
0 St. Croix Chippewa Indians of Wisconsin

0 Stockbridge-Munsee Band of Mohicans




WICWA Specific Circuit Court Forms

Circuit court forms

Official forms of the Wisconsin Court System

Home / Forms / Circuit court forms / Juvenile

Indian Child Welfare Act (ICWA)

> Adoption and Adoptive Placements (|CWA)

> Juvenile (Chapter 48 - ICWA)

> Juvenile (Chapter 238 - ICWA)

> Termination of Parental Rights (Voluntary or Involuntary - ICWA)




WICWA Specific Circuit Court Forms

WICWA circuit court forms should be used:

www.wicourts.gov /forms1 /circuit /formcategory.jsp2Category=21

0 They contain the required information, advisements, and findings

0 Intended for out-of-home placements in CHIPS & JIPS cases

O If active efforts finding requested for in-home CHIPS or JIPS
case, use “Other” section on the order


http://www.wicourts.gov/forms1/circuit/formcategory.jsp?Category=21

WICWA Specific Codes

Maintenance Codes
0 CSTW = Case subject to WICWA (puts case in WICWA maintenance)
0 CNSTW = Case not subject to WICWA (removes case from WICWA maintenance)

History Event /Form Codes (examples)

0 TPCRI = Temporary Physical Custody Request — ICWA

0 OTPCI = Order for Temporary Physical Custody — ICWA

0 CHIPI = Petition for Protection or Services (Chapter 48) — ICWA
o1 RCPRI = Request to change placement /revise — ICWA

0 OCPIl = Order for Change in Placement (In to Out) — ICWA

0 OCOOI = Order for Change in Placement (Out to Out) — ICWA



WICWA Party Types

0 Tribe (TR)
O Enter as Party is WICWA applies

® May or may not be represented

m Some tribes prefer notice get sent to both ICW office and tribal attorney

O Enter as Notice Recipient when tribal affiliation undetermined,
including Bureau of Indian Affairs (BIA)

0 Indian Custodian (IC)
O Enter as Party

O See definition later in presentation



- When does ICWA /WICA apply?

1. Does the case involve an Indian child?
2. Is it an “Indian Child Custody’ Proceeding?



Indian Child

0 Indian child: Any unmarried person who is under the age of
eighteen and is affiliated with a federally recognized Tribe in
either of the following ways:

O As a member of a Tribe, OR

O As a person who is eligible for membership in a Tribe and is the
biological child of a member of a Tribe

0§ 48.02(8¢q)



Tribal Membership
B

0 Indian tribes have the inherent authority to determine their

membership
O See Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978)

0 Membership criteria differ from tribe-to-tribe

0 Tribal membership is a political status NOT a racial or ethnic
designation



Court Inquiry in Every Case

In all emergency, voluntary, and involuntary custody proceedings, the
court must:

1. Ask each case participant whether they know or have reason to
know child is an Indian child, and

2. Instruct parties to inform the court if they subsequently receive
information of reason to know Indian child.

WICWA Inquiry Language included on:
e TPC Order (JD-1711)

* CHIPS Dispositional Order (JC-1611)
* TPR Orders (JC-1638 & JC-1639)

* Guardianship Order (JC-1606)

* Adoption Order (JC-1647)




Indian Child Custody Proceeding

I S
1 CHIPS

o JIPS

0 Uncontrollable It does NOT include:

0 Habitually truant from school o Delinquency cases

O School dropout 0 Divorce /paternity

i cases (unless foster
O Habitually truant from home (

care placement)
0 Guardianships

0§ 48.977 & § 48.9795
0 TPR
1 Adoption






Initial Notice
—

0 First notice to the parents, Indian
custodian, and Tribe in a proceeding The return receipts must
must be by registered mail, return be filed with the court
receipt requested

SENDER: COMPLETE TS SOCTAIN

B Compdede dpns 003, ol )

O Must be received at least 10 days prior to et T
the first hearing (excluding TPC Hearings) e — P T

- Use [ICWA version: —— =

O Juvenile Summons (IW-1720, SUMI) R e S

O TPR Summons (IW-1633, SUMI) B A

O Notice of Hearing (IW-1725, NOHI)



Generating Notice of Hearing Forms in CCAP

1. Create Activity (Hearing) in the case

2. Right click on the Activity and select “Create form” OR
highlight the Activity and type “g”

5. Select IW-1724,1W-1720, or IW-1633

Forms to print:

All noticee reports -
CCAP-101 - Court Calendar

CCAP-101B - Court Calendar - Time Block Detail

CCAP-101BS - Court Calendar - Time Block Summary

CCAP-102 - Court Official Calendar

CCAP-102B - Court Official Calendar - Time Block Detail

CCAP-102BS - Court Official Calendar - Time Block Summary

CCAP-104D - Court Official Calendar - Additional Details

GF-101 - Notice of Hearing *

GF-101S - Notice of Hearing-Selected Activities *

GF-130 - Minutes *

IW-1633 - Summons (Termination of Parental Rights) Indian Child Welfare Act *

IW-1720 - Summons Indian Child Welfare Act *

IW-1724 - Notice of Hearing (Juvenile) Indian Child Welfare Act *

JC-1633 - Summons (Termination of Parental Rights) *
JD-1700 - Notice of Permanency Hearing *

JD-1700S - Notice of Permanency Hearing-Selected Activities *

JD-1709 - Minutes - Juvenile *

JD-1720 - Summons - Juvenile *

JD-1724 - Notice of Hearing (Juvenile) * -




Initial Notice
B

0 If identity or location of parent or tribe cannot be determined,
this initial notice must be sent to the Bureau of Indian Affairs
(BIA) Midwest Regional Office via registered mail

O Must be received at least 15 days prior to the first hearing
(excluding TPC Hearings)

1 Contact list for all tribes and BIA offices can be found at:
https: / /www.bia.gov /bia/ois/dhs/icwa



https://www.bia.gov/bia/ois/dhs/icwa

Poll Question :
Can | send the Initial Notice via Certified Mail,
instead of Registered mail?



Initial Notice
B

0 Additionally, copies of all initial notices sent to parents,
tribe, and Indian custodian must be sent to Bureau of Indian
Affairs (BIA) Midwest Region office by registered or
certified mail with return receipt or personal service.

O No timeframe to send is provided in ICWA regulations.
O No requirement that they be sent individually by case.

B Can be sent in batches on a set schedule.

=25 CFR § 23.11



Poll Question :
Who sends out the first
WICWA notice in your court?



Subsequent Notice to Tribe
B

0 Notice of subsequent hearings to parents, tribe, and Indian custodian
must be sent in writing by one of the following - § 48.028(4)(a):

O Mail

O Personal service
O Fax

oNOT E-MAIL

1 Not clear if eFiling complies with statutory requirement; also, cannot
assume tribe is an eFiler
0 Notice continues even if tribe does not formally intervene in the case



Tribal Intervention

0 WICWA provides that an Indian child’s Indian custodian or tribe may

intervene at any point in any child custody proceeding - § 48.028(3)(e)
O Enter tribe as Party in the case regardless of whether formally intervene

01 The tribe does not have to be represented by an attorney to intervene
or participate in the proceeding

O Supreme Court Rule 23.02(2)(n)

01 The tribe has a right to examine all documents filed with the court and
the records maintained by the county agency

O §§ 48.028(4)(c) & 48.981(7)(a)2., 10m., 10r,, 11m



Transfer to Tribal Court

Upon the petition of the Indian child’s parent, Indian custodian, or Tribe,
the circuit court shall transfer the case to the Tribal court except when:

0 A parent objects to the transfer

01 The child’s Tribe does not have a court

0 The court of the child’s tribe declines

0 The court finds good cause not to transfer

When the case is transferred, clerk copies case file to provide to Tribe



Transfer to Tribal Court

- 4
0 Use ICWA Circuit Court Forms
O RHTI - Req Hearing Case Transfer to Tribal Court - ICWA
O MTTI - Motion for Transfer to Tribal Court - ICWA
O OTTI - Order for Transfer to Tribal Court - ICWA

0 If granted, clerk must transfer all court records to the Tribal court
O Statutes silent on method

O Recommend reaching out to tribal court clerk to determine the best way to
provide the documents (e.g., email, flash drive, paper copies)

O May charge transmittal and copy fees under Ch. 814 (most do not)

O Another option is tribal attorney downloads, but only if agreed upon



Poll Question :
Have you ever transferred a
case file to a Tribal Court?e






Advising Unrepresented Parents

and Indian Custodians
1

If parent or Indian custodian appears without counsel, the court
must advise him/her of right to:

m Court-appointed counsel

B Request transfer to tribal court

m Obiject to transfer to tribal court

B Request additional time to prepare for case

® Right to intervene (if not already a party)

Included on ICWA version Notice of Rights and Obligations form (IW-1716, NROI)




Definition of Indian Custodian
S

Indian custodian means an Indian person who has legal
custody of an Indian child under applicable Tribal law or
custom or under applicable State law, or to whom temporary
physical care, custody, and control has been transferred by
the parent of such child. An Indian may demonstrate that he
or she is an Indian custodian by looking to Tribal law or Tribal

custom or State law
0 See § 48.02(8p)



Legal Representation
S

01 Any indigent parent or Indian custodian shall have the right to
court-appointed counsel in a WICWA case § 48.028(4)(b)

O Applies to both parents, even if no tribal affiliation

O The State Public Defender’s Office will appoint if indigent

11 Court also has discretion to appoint counsel for any parent in a
CHIPS, JIPS, or TPR case



Serious Damage
Active Efforts

Placement Preferences



Serious Damage Finding

S
0 Party seeking to place the Indian child in out-of-home care or
to involuntarily terminate parental rights to the Indian child
must utilize a qualified expert witness

O QEW testimony is required even when the tribe is in agreement

0 QEW may testify to other WICWA findings, but it is only
required for the serious damage finding

O Finding and QEW testimony is required for all full, temporary,
and limited guardianships under § 48.9795

m It is not required in § 48.977 guardianships if conducted in underlying
CHIPS case



Active Efforts
B

The court may not order an Indian child to be removed from the
home or involuntarily terminate parental rights unless:

. The court/jury finds that active efforts have been made to
provide remedial services and rehabilitation programs designed
to prevent the breakup of the Indian child's family and that
those efforts have proved unsuccessful

Requires an ongoing, vigorous, and concerted level of case work

Both reasonable efforts and active efforts findings required in

WICWA cases
See § 48.028(4)(g)



Statement of
Active Efforis
(IW-1609, SAE)

STATE OF WISCOMNSIN, CIRCUIT COURT, COUNTY

INTHE INTEREST OF Statement of Active Efforts
Indian Child Welfare Act
Mame
Casa Mo,
Daaiye ol Bl

Active efforts lo provide remedial services and rehabilitalion programs designed to prevent the breakup of the Indian
Tamily ware made as follows:

1

w

Represantatives designaled by the Indian child's tribe with subslantial knowledge of prevailing social and cultural
slandards and child-rearing practice within the tribal communily were ragquested lo evaluale the circumstances of
tha Indian child's family and to assist in developing a case plan thal uses resources of the tribe and Indian
community, including traditional and customary support, actions, and services.

Oves [ Mo  Describe activities or axplain why not conducted:

A comprahensive assessment of the siluation of the Indian child's family was completed, including a determination
of the likelihood of protlecting the child's health, safely, and welfare affactively in the child's home.
Oves [0 Mo  Describe activities or axplain why not conducted:

Represantatives aof the Indian child's tribe were identified, notified, and invited to parlicipate in all aspects of the
proceedings at the earliest possible point and their advice was aclively solicited throughout the proceadings.
O¥es [0 Mo Describe activities or axplain why not conducted:

Extended family members of the Indian child, including exttended family members who were identified by the Indian
child's Iribe or parents, wara naotified and consulled with to identify and provide family structura and support for the
Indian child, to assure cultural connections, and to serve as placement resources.

Oves [ Mo Describe activities or axplain why not conducted:

Arrangements were made o provide natural and unsupervised family intaraction in the most natural selling that can
ansure the Indian child's safety, as appropriate to the goals of the permanency plan, including arrangements for
transportation and other assislance lo enable family members to participate in thal interaction.

Oves [ Mo Describe aclivilies or explain why not conducted:

All available family preservation strategies were offered or employed and the invalvemant of the Indian child®s tribe
was requested lo identify those strategies and 1o ensure they are culturally appropriate o the tribe.
Oves O Mo Describe actliviies or axplain why not conducted:

Community resources offering housing, financial, and transportation assislance and in-home supporl services, in-
home intensive treatment sarvices, community support sarvices, and spacialized services for members of the Indian
child's family with spacial needs were identified, information about those resources was provided to the family, and
tha family was aclively assisled or offered aclive assistance in accessing those resources.

Oves [ Mo Describe aclivilies or explain why not conducted:

Maonitoring of client prograss and client participation in services was provided.
Oves [ Mo  Describe activities or axplain why not conducted:

A considaration of alternative ways of addressing the neads of the Indian child's family was provided, if services did
not exist or if existing sarices were not available to the family.
Oves [0 Mo  Describe activities or axplain why not conducted:

.. Signabure
Mama Printed or Typed
ACEES
Email Address Tedmphorss Number

Dhana Slarke Bar Mo (if any)



Plaocement Preferences:
Out-of-Home Care Placements
- 4
Indian child shall be placed in the following order for out-of-
home care placements unless court makes good cause finding:
O An extended family member

O A foster home licensed, approved, or specified by the Indian child’s
Tribe

O An Indian foster home licensed by another licensing agency

O Group home or RCC approved by an Indian Tribe

*Unless different placement preferences has been established by the
child’s tribe.



- Voluntary Placement /TPR



Voluntary Consent to TPR

0 Consent by parent to TPR or voluntary placement of an Indian child must
be:

O In writing
O Recorded before a judge

O Accompanied by judge’s written certification that terms and consequences
were explained and understood

O Include an explanation of the limitations on withdrawing consent

0 Use WICWA forms:
O Consent to Termination of Parental Rights-Judicial (IW-1637, CTPJI)
O Voluntary Placement Agreement for an Indian Child (DCF, VPAI)



“GJ” Case Type in WICWA Cases

0 Voluntary Placement Agreement for Indian Child
0 DCF Form: https://dcf.wisconsin.gov/wicwa (VPAI)

0 Delegation of Parents Powers of an Indian Child

O Consent to Delegation of Powers under 48.979 of an Indian
Child (IW-1783A, CDP)

O Certificate to Delegation of Powers under 48.979, of an Indian
Child (IW-1783B, CTDPI)


https://dcf.wisconsin.gov/wicwa

T



Adoption and WICWA

0 For an Indian child, the adoption order (OMCAI) and additional
information must be submitted to the Bureau of Indian Affairs

(BIA) within 30 days
1 Use the Indian Child Adoptee Information form (IW-1649, ICAll)

See 25 U.S.C. {1951



Adoption and WICWA

2 Mail adoption order and Indian Child
Adoptee Information form to:

Bureau of Indian Affairs
Chief, Division of Human Services

1849 C Street, N.W.
MS-3645-MIB

Washington, D.C. 20240

0 Envelope should be marked confidential

2 No Email

\ T
\[CONFIDENT!

g

\

h




- Invalidation



Invalidation of Action
1

0 An Indian child, parent, Indian custodian, or Tribe may move the
court to invalidate an order placing the child in out-of-home care or

terminating parental rights on the grounds of a violation of 25 USC
1911,1912,0r 1913

0 If the court finds that grounds exist, the court shall invalidate the
order for out-of-home care placement or termination of parental
rights.

O § 48.028(6)



- Additional Issues



Tribal Attorneys & eFiling

S
0 Any attorney representing the tribe in the case must opt-in -

§ 801.18(3)(a)

0 There is no exemption for the eFiling fee for tribal attorneys -
§ 801.18(7)(c)
O Tribe is a sovereign nation (like the federal government). Therefore,

they are not considered a “state and local government unit”

O An eFiling user can request the fee be waived pursuant to §

801.18(7)(b)
m See CV-410A, but form intended for individuals



Delinquency Cases

- 4
0 WICWA does not apply

1 Notice required when:
O Juvenile is already under a tribal court order or

O Delinquency petition for the same offense is also filed in tribal
court.
0 See § 938.24(2r) (notice from the intake worker to tribal
court) and § 938.299(9) (circuit court communicating with
tribal court)

0 In addition, county agency may want to coordinate services
with the tribe



Discover WICWA Applies After Disposition

How should you proceed if it is discovered that WICWA applies post-
disposition through no fault of the parties (e.g., paternity adjudication,
change in membership, etc.)?

0 ICWA and WICWA do not provide a procedure

0 CCIP has recommended the following to prosecutors/county agencies:
O File a Request to Revise the Dispositional Order (IW-1766, RCPRI)
O Provide registered mail notice at least 10 days prior to the Revision Hearing
O Appoint counsel for any indigent parents (refer to SPD Office)
O At the hearing, take QEW testimony and make WICWA findings
O Issue an order with the WICWA findings (IW-1611T, DOI)



Legal Resources
B

0 Judicial Checklist - WICWA:

www.wicourts.gov /courts /programs/docs /ccipwicwa.pdf

1 ICWA circuit court forms:

https: / /www.wicourts.gov /forms1 /circuit /formcategory.isp2Category=
21

01 CCIP E-Learning Project: www.wicciptraining.com

0 DCF Resources (forms, Active Efforts guide, etc.):

https://dcf.wisconsin.gov/wicwa


http://www.wicourts.gov/courts/programs/docs/ccipwicwa.pdf
https://www.wicourts.gov/forms1/circuit/formcategory.jsp?Category=21
http://www.wicciptraining.com/
https://dcf.wisconsin.gov/wicwa

Additional Resources
S
0 Discover Wisconsin Ho-Chunk Series: https://discoverwisconsin.com /ho-

chunk-nation/

01 Missing Threads video (enactment of WICWA):
www.youtube.com/watch?v=ZCLUbS4FxWo

0 This Land Podcast, Season 2 — ICWA Supreme Court Decision:
https: / /crooked.com /podcast-series /this-land /

0 Podcast on Adoptive Couple v. Baby Girl:
https: / /url.us.m.mimecastprotect.com/s/eiDzCNkRKzFVyqm4S4hoHyOS
RV2domain=radiolab.org



https://discoverwisconsin.com/ho-chunk-nation/
http://www.youtube.com/watch?v=ZCLUbS4FxWo
https://crooked.com/podcast-series/this-land/
https://url.us.m.mimecastprotect.com/s/eiDzCNkRKzFVyqm4S4hoHyOSRV?domain=radiolab.org

o
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