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CONTINUING EDUCATION 

 Judicial Officers: .5 credits
Attendance will be reported to Office of Judicial 

Education—no Certificate of Attendance required for live 
viewing

Social Workers: 1.5 hours 
Will be entered into WCWPDS account for you

Attorneys: 1.5 credits
Applied for CLE (GAL minor & GAL family) credits 
Search under “Live Webcast” for location



DISCLAIMER

Please note this information is not meant to be 
construed as legal advice

Any guidance provided should not override the judge's 
decision and authority

Please do not include any confidential case specific 
information in the chat



POLL QUESTIONS



BACKGROUND

Statutes “…which mandate confidentiality of the records 
as the general principle and disclosure as the exception, 
express the legislature’s determination that the best 
interests of the child and the administration of the 
juvenile justice system require protecting the 
confidentiality of police, court and social agency records 
relating to juveniles” 

State ex rel Herget, 84 Wis.2d 435, 450-51 (1978)



BACKGROUND

Confidentiality is essential to the goal of rehabilitation 

 Juvenile court operates on a family rather than due 
process model 

 Confidentiality is promised to encourage the furnishing 
of information which might not be disclosed in an 
adversarial or open proceeding 

Confidentiality reduces the stigma to youth (Shame)



STARTING POINT

Assume that confidential information cannot be shared 
in any manner without:
Statutory Exception

Written Authorization

Court Order



STATE STATUTES

 48.293

 48.371

 48.38

 48.396

 48.432

 48.433

 48.48

 48.57

 48.78

 48.93

 48.98

 48.981

 51.30

 118.125

 146.82

 938.396

 938.78





PROCESS

WHAT type of records are being sought?
 Court, Agency, School, Law Enforcement, Mental Health

WHO is seeking the record?
 Parent, GAL, Attorney, Child, or Public

WHEN/WHY are they seeking record?
 Discovery, research, nosey

HOW do they get the record?
 Notice, Procedure, Standards



WHAT RECORDS?

 Juvenile Court Records

Agency Records

Law Enforcement Records

Mental Health Records



COURT RECORDS



WHAT RECORDS

 Records of the court assigned to exercise juvenile court 
jurisdiction including all filings - 48.396(2)(a)/938.396(2)(a)
 CHIPS, UCHIPS, TPR, Ch. 48 guardianships, JIPS, delinquency, 

minor Ch. 51, juvenile injunctions, some ordinances
 The Juvenile Court is the custodian of the records 
 48.396 and 938.396 would apply unless another chapter or 

section provides a more specific procedure
 Records retention governed by Supreme Court Rule 72
 CHIPS, UCHIPS, JIPS, delinquency: 4 years after 18th birthday 
 Minor guardianships & Ch. 51: 7 years after 18th birthday 
 TPR & adoption: 150 year
 If felony or firearm restriction: 75 years



WHAT RECORDS

Note about Parental Consent for Abortion records: 
All confidential except for action for Abortion without 

Parental Consent cases and Child Abuse/Neglect 
Investigation

Note about Adoption records: 
Different standard/restrictions (addressed in future slide)



QUESTION

Would minor guardianship records be governed by Ch. 48 
release/confidentiality procedures?  



ANSWER  

48.977 Guardianships = Yes

48.9795 Guardianships = Yes

Ch. 54 Minor Guardianships of the Estate = No 

Ch. 54 Minor Guardianships of the Person
 In effect or pending on 8/1/2020 = Yes?

Not in effect or pending on 8/1/2020 = No 

See non-statutory provision of 2019 Wisconsin Act 109



STARTING POINT

Assume that confidential information cannot be shared in 
any manner without:
Statutory Exception

Written Authorization

Court Order



STATUTORY EXCEPTION:
REQUEST TO INSPECT JUVENILE COURT 

RECORDS (JD-1738A)

 Statutes provide list of individuals who may inspect the juvenile court 
records under specific circumstances 
 See ss. 48.396(2) and 938.396(2g)

 Court order is not required unless requesting copies
 Exception for monitoring federal requirements & CCIP research

 Some counties have local practice of obtaining court order regardless

 Court reports, permanency plans, AODA or mental health evaluations, 
and other records that contain "sensitive personal information" of the 
juvenile/family cannot be open for inspection for requests based on 
Serious Juvenile Offender or Repeat Offender status 







STATUTORY EXCEPTION:
DISCOVERY 

(48.293 & 938.293)

 WHO’s Asking?
 Attorney/GAL for any party or CASA

 WHEN? 
 Open to requester at least 48 hours prior to the proceeding

 WHAT? 
 All records relating child/juvenile relevant to subject matter of the 

proceeding

 Copies permitted with permission of custodian or court order

 AV recordings of children’s statements (prior to Fact-Finding Hearing)

 Civil discovery (Ch. 804) also applies to Ch. 48 proceedings



POLL QUESTION

A parent’s attorney is retained after Disposition and there 
is a Permanency Hearing scheduled, absent an 
authorization or court order, what records can they get? 

A. The entire file

B. Only the filed Permanency Plan

C. Everything post-disposition 

D. Anything relevant to the Permanency Hearing



ANSWER  

Anything relevant to the Permanency Hearing
 See s. 48.293, “All records relating child/juvenile relevant to 

subject matter of the proceeding.”

When opting-in on the eFiled case, the attorney would 
have access to prior court records in the case, excluding
prior permanency plans, court reports, AODA/mental 
health assessments, and documents containing sensitive 
personal information
 Clerks should be marking these documents “confidential” within 

juvenile case
 See 48.396(3)(b) & 938.396(2m)(b)



POLL QUESTION

An attorney representing a parent in a TPR proceeding 
has the right to access the CHIPS court records without a 
court order as follows:

A. Attorney may opt-in on the CHIPS case 

B. The attorney may inspect the CHIPS case records 

C. The attorney does not have a right to access any 
CHIPS court records without a court order



ANSWER  

 The attorney may inspect the CHIPS case records by filing JD-1738A 
 Based on statutory exception in 48.396(2)(g): Attorney or guardian ad litem for a party to a 

Chapter 48 or 938 proceeding in this court requesting a review of court records for the purpose 
of this proceeding - An order would be required to release of any copies 

 Note: 48.396(3)(b)1. prohibits access to electronic permanency plans, court reports, 
AODA/mental health assessments, and other documents containing sensitive personal 
information without a court order

 Not appropriate for TPR attorney to opt-in on CHIPS case
 In one county, judge appointed TPR attorney as “secondary counsel” under 48.23(3) for purposes 

of opting in to access court file

 Records could also be obtained through:
 Discovery process from the petitioner

 Written authorization from the parent (JD-1739A) – order required



STATUTORY EXCEPTION:
DNA COLLECTION & FIREARM RESTRICTIONS

 WHO’s Asking?
 Department of Justice

 WHY? 
 To determine whether juvenile required to submit DNA (Ch. 165) or has firearm 

restriction (938.396(2g)(n)) 

 WHAT? 
 DNA: confirm probable cause, failure to appear, or an adjudication status 

 Firearm Restriction 

 Send notice of firearm restriction (GF-220) at time of felony adjudication

 Confirm whether felony adjudication/firearm restriction post-adjudication

 Cannot provide dispositional order or other information without court order



AUTHORIZATION:
REQUEST & AUTHORIZATION TO OPEN 
JUVENILE COURT RECORDS  (JD-1739A)

 Child (14 or older), parent, guardian, or legal custodian requests or 
authorizes another person to have access to his/her juvenile court 
records
 Does not include an “alleged” father
 See 48.396(1b) & (1d) and 938.396(2g)(ag) & (2g)(am)

 Court order is required under all circumstances
 If court finds disclosure would not result in imminent danger to 

anyone=grant inspection
 If court finds disclosure may result in imminent danger to someone=hold 

hearing

 Court would need to specifically permit copies in order 
 Use “Other” section in request and order 





COURT ORDER: 
WHEN NO STATUTORY EXCEPTION OR 

AUTHORIZATION 

 What procedure applies when other requests are made?
 The procedures established by case law: State ex rel. Herget v. Waukesha 

County Circuit Court, 84 Wis. 2d 435 (1978), Courtney F. v. Ramiro M.C., 
2004 WI App 36, and State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. 
App. 1998)

 Juvenile court’s decision to release the records does not equate with 
admissibility in other cases - Shiffra/In Re KCC/Courtney F/Herget

 Examples: 
 Party wants to use juvenile records in a civil, criminal, or family court case

 Request from a relative caregiver/foster parent 

 Media request for court records (if not SJO or Repeat Offender exception)



HERGET PROCEDURES

1. Individual seeking records must provide the juvenile court with:
 Description of the information sought,

 Basis for the belief that the information is in the child’s/juvenile’s records,

 Relevance of the information to the court action,

 Probable admissibility of the information as evidence at trial,

 Efforts made to obtain the information elsewhere, and

 Any hardship to the individual if the records are not released.

2. Court sends notice of request to the parties and provides 
child/juvenile with an opportunity to respond.  (See sample letter.)
 Child/juvenile whose confidentiality interests are at stake must be 

represented.



HERGET PROCEDURES

3. Court must conduct an in-camera inspection of the records. 
 If court determines certain information is essential to the 

petitioner’s cause and cannot be obtained with reasonable 
effort from other sources, the court must then determine 
whether the need for that information outweighs 
society’s/child’s/juvenile’s interest in protecting its 
confidentiality. 

4. If, after balancing these interests, the juvenile court judge 
determines that certain information should be disclosed, the 
court must carefully tailor the order to permit disclosure of only 
as much information as is necessary.



ADOPTION COURT RECORDS

Section 48.93(1d) governs adoption court records

Records are closed unless:
 Enumerated exception pursuant to ss. 48.93 (1g), (1r), (1v), or 

(1w), 48.432, s. 48.433, 48.434, 48.48 (17) (a) 9., or 48.57 (1) (j); OR

 By order of the court for good cause shown

No standard court form for this type of request/order

 Copies would be allowed at the discretion of the judge

These provisions also apply to requests made by DCF



POLL QUESTION

After an adoption has been granted, does the child (now 
an adult) have a right to inspect the TPR court records 
pursuant to s. 48.396 (using JD-1739A)?  
Yes

No



ANSWER 

No(?)
48.93(1d) provides a more specific procedure

Argument can be made that “All records and papers 
pertaining to an adoption proceeding” would include 
the associated TPR case

48.433 provides the procedure for the child over 18 
to find the identity of their birth parents.



AGENCY RECORDS



STARTING POINT

Assume that confidential information cannot be shared in 
any manner without:
Statutory Exception

Written Authorization

Court Order



WHAT RECORDS

Confidential records kept or any information received by the DCF, 
county department, licensed child welfare agency, or DOC about    
an individual in its care or legal custody - 48.78(1) & 938.78

Custodian is the department or agency having the records

Statutory Exceptions - 48.78 and 938.78

Records Retention
 State agencies & counties establish pursuant to 16.61 & 19.21

 DCF: https://publicrecordsboard.wi.gov/Documents/437-042022.pdf

 Local: https://publicrecordsboard.wi.gov/Pages/GRS/LocalUnit.aspx



WHAT RECORDS

Note about CPS reports: 

There are many exceptions regarding the disclosure 
however many of the exceptions exclude the 
information regarding the identifying reporter

There is a penalty provision for violating the disclosure 
law ($1,000 or 6 months)

See 48.981(7) 



AGENCY RECORDS

WHO’s Asking?
 Parent/Child (age 14 or older)

WHEN? 
 Anytime 

WHAT?
 Inspection of file unless agency determines that inspection 

would result in imminent danger

 Written request for another person requires identification of 
specific document

 See 48.78(2)(ag),(aj),(am), (ap)/938.78(2)(ag),(am)



AGENCY RECORDS

WHO’s Asking?
Other Courts

HOW?
 No specific  statutory exception like court records or law 

enforcement reports

 In Interest of K.K.C. (DeLeu), 143 Wis. 2d 508, 422 N.W.2d 142 
(Ct. App. 1988).  Juvenile Court must review before criminal 
court may inspect in-camera for Shiffra/Green/Richie matters



AGENCY RECORDS

WHO’s Asking?
Parent’s or Juvenile’s Attorney/GAL

HOW?
 No specific statutory exception

 May receive the information in accordance the discovery 
statute - 48.293/938.293



AGENCY RECORDS

WHO’s Asking?
Attorneys in other cases

Typically as a result of a subpoena to the agency

HOW? 
Have to apply the Herget procedure the same as with 

court records



LAW ENFORCEMENT RECORDS



STARTING POINT

Assume that confidential information cannot be shared in 
any manner without:
Statutory Exception

Written Authorization

Court Order



WHAT RECORDS

Law Enforcement Records are the confidential records of 
juveniles maintained by the agency separate from the adult files

The law enforcement agency is the custodian of the records

Records Retention - 19.21
 Sheriff departments: 

https://publicrecordsboard.wi.gov/Documents/County%20General
%20Schedule.xls 

 Local police agencies: 
 May vary by agency
 Generally, 7 years unless Public Records Board sets shorter period 

or specific statutory provision



STATUTORY EXCEPTION:
DISCOVERY 

(48.293 & 938.293)

WHO’s Asking?
 Attorney/GAL for any party or CASA

WHEN? 
 Prior to Plea Hearing

WHAT? 
 Copies of all law enforcement reports and statements

 Confidential Informant may be withheld pursuant to s. 905.10

 Provided by corporation counsel/district attorney



LAW ENFORCEMENT RECORDS

WHO’s Asking
 Parent or Child (age 14 or older)

WHEN? 
 Anytime

WHAT?
 Copy of report subject to agency policy 

 Written request for another person requires identification of 
specific report

 See 48.396(1b),(1d), 938.396(1)(c) 1. and 2. 



LAW ENFORCEMENT RECORDS

WHO’s Asking
 Attorneys in other cases

WHY?
 Typically as a result of a subpoena

HOW? 
 No statutory exception
 Herget case 
 Plaintiff’s in civil damages case sought records regarding the 

Juvenile’s vandalism
 Herget case factors were codified in 48.396(5) & 938.396(1j)(a)



LAW ENFORCEMENT RECORDS

WHO’s Asking
 Media 

WHAT?
 May provide information about the case without identifying 

the juvenile’s identity 

 See 48.396(1)/938.396(1)(a)



SO, NOW I HAVE THE RECORDS, 
WHAT CAN I DO WITH THEM?



REDISCLOSURE

 Just because you KNOW something, does not mean you can SAY 
something
 Ethical Conflict  Confidentiality vs. Client fidelity!    

 Each person who inspects must have a consent, a statutory 
exception, or a court order. There is no statute permitting 
redisclosure!

 KCC and Courtney F cases, the juvenile court goes first on 
disclosure of confidential information under Herget and then the 
other court (TPR/CRIMINAL/CIVIL/TPR) determines the 
admissibility under that law 



RESOURCES



 Guide to Confidentiality Laws Applicable to CHIPS Proceedings: 
www.wicourts.gov/courts/programs/docs/ccipwcpconfguide.pdf

 CCIP E-Learning Project:                                                 
https://wicciptraining.com/ 



FINAL QUESTIONS & 
DISCUSSION


